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FAIR TRADING AMENDMENT BILL 2018 
Second Reading 

Resumed from 27 June 2018. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [12.34 pm]: I rise as 
the lead speaker on behalf of the Liberal opposition to speak about the Fair Trading Amendment Bill 2018. 
I indicate that we support the bill, subject to amendment. I will get into the detail of that amendment in due course. 
The bill introduced into this place on 27 June 2018 by the Minister for Regional Development on behalf of the 
then Minister for Commerce and Industrial Relations broadly covers four areas. Firstly, and perhaps primarily, it 
brings up to date the fair trading regime in Western Australia under the Fair Trading Act by incorporating 
amendments to the Australian Consumer Law from July 2013 through to the present date and indeed beyond. That 
brings me to the second major element of the bill, which is that by clause 6 of the bill and a few consequential 
amendments to other clauses, via the sections to the principal act, it establishes a mechanism for the future 
incorporation of changes to the Australian Consumer Law as part of the law of Western Australia but with limited 
scrutiny by the Parliament of Western Australia before becoming law in this state. I will get to that in more detail 
in due course. That element in particular exercised the attention of the Standing Committee on Uniform Legislation 
and Statutes Review over quite a number of months in order to determine the extent to which that affected 
Western Australia’s parliamentary sovereignty. I should say at this point that it was foreshadowed that it may be 
a mechanism that would be used by the government as a template, as it were, or a model for other schemes in 
Western Australian legislation when there was a question of a national scheme and a desire for some uniformity 
of laws. It exercised our attention for quite some time in order to determine whether it was one that properly 
respected Western Australia’s parliamentary sovereignty and, if it did, to what extent it would do so, and whether 
it was, on balance, a workable and acceptable proposal. 
There are two other smaller elements to the bill. They will not be particularly controversial. The opposition does 
not have any difficulty with one of them, and that is the proposal in clause 10 of the bill, which refines some terms 
in the legislation and otherwise provides that findings of fact and admissions by parties can be used in other 
proceedings. That is not an issue for us. Another feature of the bill that is reflected in clauses 7, 8 and 9 modifies 
the matter of appointment of chairpersons to three advisory committees. I will come to those in due course. The 
minister alluded to those in the course of her second reading address, but in fairly short form, and we would 
appreciate some further explanation of the purpose of that.  
It is expressed in the second reading speech as — 

Finally, the bill will amend the act to permit the Commissioner for Consumer Protection to be appointed as 
chairperson of the advisory committees. The Property Industry Advisory Committee, the Motor Vehicle 
Industry Advisory Committee and the Consumer Advisory Committee were established in 2011 to 
provide a mechanism for ongoing industry and consumer consultation in the transition from licensing and 
registration under a board structure to a scheme administered by the Commissioner for Consumer 
Protection. The commissioner is an ex officio member of the committees, but is not currently able to be 
appointed as chairperson. 

That is so, and I will come to that in a moment — 
When the Fair Trading Act was introduced, the director general of the then Department of Commerce 
was appointed chair of the Property Industry Advisory Committee and the Motor Vehicle Industry 
Advisory Committee, but as a result of machinery-of-government reforms now that these committees are 
well established, it is considered that there is no ongoing need for that arrangement. 

I am not clear about why that is the case. It may be convenient to deal with that element first, because that is fairly 
discrete from the problem that the Standing Committee on Uniform Legislation and Statutes Review saw with the 
bill. The advisory committees are established under part 5, division 3, of the Fair Trading Act 2010. The Property 
Industry Advisory Committee is established under subdivision 1 of division 3, in section 63A. The membership is 
established under section 63B, which provides — 

(1) The Committee consists of — 
(a) the Commissioner ex officio; and — 

That is presumably the Commissioner for Consumer Protection — 
(b) 8 other members or such other number of persons as may be prescribed, appointed by the 

Minister in accordance with the regulations. 
(2) One of the members appointed under subsection (1)(b) is to be appointed as Chairperson. 
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Under the Fair Trading Act, the chairperson is not the commissioner. The proposed amendment is that subsection (2) 
be deleted and substituted with — 

(2) The Minister must appoint a Committee member to be the Chairperson. 
It seems to me that the minister currently has significant scope to appoint as chairperson one of the eight or more 
members who have been appointed by the minister to the advisory committee. Under the proposed amendment, 
that will include, presumably, the ex-officio commissioner. I am curious about why that should be the case. If the 
rationale behind this proposed amendment is that the minister thinks it is important that the Commissioner for 
Consumer Protection be appointed chair of the advisory committee, why not simply prescribe that in the 
legislation? Why is it necessary for the minister to be able to appoint the commissioner as chair of the advisory 
committee and thereby give the commissioner a say in the operations of the advisory committee and be a conduit 
for communication to the minister by reason of his ex-officio status and as an officer of the minister’s department? 
It is not clear from the second reading speech why that reform is necessary. I say that particularly in light of 
section 63C, which states that the functions of the committee are to advise the minister and the commissioner on 
a variety of matters, including any matter referred to the committee by the minister or the commissioner. That will 
give the commissioner enormous power with regard to the operations of the advisory committee. Under section 63C, 
the commissioner is able to refer matters to the advisory committee as an ex-officio member and on behalf of the 
minister, and the minister is able to refer matters to the committee. That appears to place greater emphasis on the 
ability of the minister, through the commissioner, to control what the committee is doing, rather than it being 
a genuine advisory committee—admittedly with people who have been appointed to it by the minister—that is 
able to direct its own deliberations and perform its functions, which are to provide an element of advice to the 
minister that would not ordinarily filter up through the department for which the commissioner is responsible. 
I may not have understood sufficiently the rationale for this amendment as explained in the second reading speech. 
Therefore, I would appreciate some further advice from the minister managing this bill about how that is intended 
to work, what the objective is, and why it is thought necessary that in addition to the eight or more people who 
will be appointed by the minister, the minister will have the power to appoint the commissioner as chair of that 
particular advisory committee. 
I raise a similar concern with regard to the Motor Vehicle Industry Advisory Committee, which is established in 
division 3, subdivision 2, section 63E. The membership of that advisory committee is established under section 63F, 
which reflects the terms that I have just outlined for the Property Industry Advisory Committee and contains 
similar provisions in subsection (2) with regard to the appointment of the chairperson. The proposed amendment 
mirrors that proposed for the Property Industry Advisory Council—namely, to give the minister the power to 
appoint a committee member more generally rather than one of the eight or more members appointed by the 
minister in accordance with the regulations, as outlined in subsection (1)(b). The functions of this advisory 
committee are rather more limited but include advising the minister and the commissioner on any matter referred 
to the committee by the minister or the commissioner. 
The Consumer Advisory Committee is established under subdivision 3, section 63I, and the membership is 
established under section 63J. Similar amendments are proposed to these provisions. The functions of the 
committee are established in section 63K and these are to advise the minister and the commissioner on a variety 
of matters, and, in paragraph (d), on any matter referred to the committee by the minister or the commissioner. 
We are told these amendments are necessary as a consequence of the machinery-of-government changes. I would 
like some further explanation about why it is necessary that out of a choice of eight or more members, the minister 
be given the power to appoint the commissioner as the chair. Is the choice of members so desperately limited that 
the minister needs to be given the power to appoint the commissioner, who is the minister’s departmental adviser 
and servant, chair of those particular committees? I am not suggesting that is a conflict of interest. However, I am 
concerned about the emphasis that has been placed on the power of the minister to appoint the commissioner as 
chair, rather than allowing the advisory committee to do its work as it sees fit and being able to advise the minister, 
rather than being at the minister’s disposal in that fashion. That is a discrete area, and I have indicated the two 
areas that, to my mind, are not particularly controversial, although I think it is important that we understand what 
is intended with the latter one that I have dealt with, and why it is necessary. 
Hon Alannah MacTiernan: Have you seen the amendments to clause 6? 
Hon MICHAEL MISCHIN: I was going to get to that, because that will take us a bit of time. There are some 
serious issues with that. I will go into some detail on the committee’s report on this, and the analysis of the 
legislation as it stands. The immediate question is whether I have seen the amendments. I have seen a document 
headed “Draft Amendments”. I have seen my amendments on the supplementary notice paper that indicate our 
opposition to clause 6 in its current form. That is because of the committee’s recommendations on the mechanism 
proposed by the government for the automatic incorporation into the laws of Western Australia of changes to the 
Australian Consumer Law from time to time, subject to disallowance of those laws by resolution of either house 
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of Parliament. The committee did not find that satisfactory for a variety of reasons that I will go into. Although 
the committee did not recommend a specific amendment, it alluded to it, and once again I will go into that in detail. 
There having been no proposals from the government for amendments up until the time that this bill was brought 
on for debate, I prepared the amendment we will be proposing, which is to allow the bulk of the bill to go through, 
but to have that mechanism specifically excluded, subject to debate. 
At five minutes past midday—according to our clock, which is generally accurate, it is now 52 minutes past 
midday—I was presented with a document headed “Fair Trading Amendment Bill 2018 Draft Amendments”, and 
they are quite substantial. They cover amendments to clauses 5 and 6 and the insertion of a new clause 6A. I have 
not had the opportunity to even read them, let alone to absorb them and form a view on whether they address or 
overcome the problem that the committee, after deliberating for several months and taking advice and evidence, 
had come to conclusions about. I have seen the document but I am not sure what I am meant to do with it. The 
amendment is not on a notice paper as yet, so I do not even know whether it will be formally before this place. 
Hon Alannah MacTiernan: Can I just seek some clarification? My understanding is that this is now on 
a supplementary notice paper. 
Hon MICHAEL MISCHIN: If it is, I have not seen it.  
It will be on the notice paper just short of an hour after we first had an opportunity to see it. I will reserve comment 
on that. I am concerned about it, and if the house has not had the opportunity to consider the work done by the 
standing committee, it will be equally concerned about it. I have a proposal for how the matter can be progressed. 
I ask the ministers to consider, if substantial changes are proposed to the bill that are intended to address the 
question of automatic incorporation into the law of Western Australia of changes to laws in other jurisdictions, 
whether the bill should be split. We could then deal with the uncontroversial amendments that will bring 
Western Australia’s laws up to date. The date I had in mind in my proposed amendments was 27 June 2018. I am 
open to arguments for extending that date. 
Hon Alannah MacTiernan: Was that 2019? 
Hon MICHAEL MISCHIN: I am open to argument about that, but at the moment I have picked 27 June 2018 
because that was the date that the minister introduced the bill to this house. Presumably the laws up until that time 
that the minister was able to explain to the house were of benefit to Western Australia, having been made part of 
the Australian Consumer Law, ought to be accepted by Western Australia. We can hear some argument on any 
future laws that no committee has had any opportunity to look at, between 27 June or perhaps a little later—for 
argument’s sake, up until the time that the committee delivered its report. I have put that forward as a possible way 
of getting the important bits of this bill out of the way. I suggest that the critical task is to bring our laws up to date 
so that they are uniform between this jurisdiction and those applicable in other jurisdictions, and leave for another 
date the argument on a mechanism that will bind this Parliament, into the future, quite plainly affecting 
Western Australia’s parliamentary sovereignty—which needs to be carefully considered—and have that dealt with 
separately by another piece of legislation in due course. 
I appreciate that we will be rising in a few minutes, and perhaps the minister might be able to consider that and 
take advice from the minister she represents in this place. It seems to me that the government now has at its disposal 
a comprehensive analysis of problems with clause 6 and the associated amendments proposed in the bill, and can 
give some thought to that, rather than spending time on argument about pages of amendments of some complexity, 
on which we will need advice, and which arguably ought to be considered by a committee of this place to see 
whether they come up to the standards we ordinarily would expect. We can deal with the bulk of the bill—the 
important bits—and leave for another day the argument of a mechanism to incorporate future changes. 
In the spirit of getting this thing advanced and moved through, I am prepared, as I have indicated, to discuss with 
the minister the appropriate cut-off date for the laws that will be accepted. These amendments have only just come 
into our hands, but I had a briefing on 21 February, I think it was, offered by the new Minister for Commerce. At 
that stage I was told that amendments were being drafted even as we sat and spoke. I asked for some idea of what 
they would be about, and I was told that they would address some of the committee’s concerns, which was not 
particularly informative or helpful. The period between 21 February and now, when this bill has been brought on 
for debate in advance of a bill that we were meant to be debating—I will not go into detail about that; we are 
accommodating a particular issue on behalf of the Leader of the House, and that is fine—does not give us much 
opportunity to think this through, let alone get advice on it and see whether it is an acceptable alternative. 
Ordinarily, if these sorts of changes were included in a bill presented to this place, it would automatically be 
referred off, we would argue, to the Standing Committee on Uniform Legislation and Statutes Review or the 
Standing Committee on Legislation in order to consider their merit and acceptability, having regard to the 
principles we hold dear in this place. 

Sitting suspended from 1.00 to 2.00 pm 
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Hon MICHAEL MISCHIN: Before the luncheon adjournment, I was touching on the minister’s interjection about 
the proposed amendments to the bill and the government’s foreshadowed amendments to, as I understand, address 
the committee’s concerns that were expressed in the 119th report. That report essentially looked at the mechanism 
proposed in clause 6 of the bill for the adoption of amendments to the Australian Consumer Law as part of the law in 
Western Australia in the future. I indicated at that stage that I had what was termed a set of draft amendments. I have 
now been provided with supplementary notice paper 75, issue 2, which incorporates not only the amendments that 
I had proposed, but also a set of amendments under the name of the Minister for Regional Development representing 
the Minister for Commerce. I have not had a chance to consider whether the two versions of government proposed 
amendments are the same or whether there has been some change in the meantime, or to consider the import of 
those proposed amendments. Behind the Chair, the minister has indicated that those amendments will address the 
concerns of the committee. I am simply not in a position to say anything one way or the other. 
I had proposed a means by which the government’s intended regime, whether it is the one that it proposed in the 
amendments or otherwise for the incorporation of future changes to the Australian Consumer Law into 
Western Australian law, subject to some form of disallowance by this Parliament, could be dealt with as a separate 
piece of legislation that could then be appropriately considered if presented in this place by the Standing Committee 
on Uniform Legislation and Statutes Review with the sort of analysis that had been given to the proposal that has 
been sitting in this bill since it was first introduced in this place back on 27 June last year. We could come up with 
recommendations to this house about whether it is workable, what the implications are and perhaps give some 
recommendation for acceptance or otherwise or improvement. I understand that the government may not be 
enamoured with that particular course, but I leave that open as a way that we can proceed with the disposal of the 
necessary important features of the legislation, which is to bring the laws up to date, but leave for proper and 
mature consideration the mechanisms to be adopted in the future for adopting changes to the law. 
Leaving that aside for the moment and dealing with the bill as it stands, I will go through a bit of its history so that 
members who have not had the opportunity to consider the standing committee report will be able to understand what 
we were looking at and how we reached our particular conclusions. As I mentioned, the bill in its current form was 
introduced into this place on 27 June last year by the minister representing the Minister for Commerce. At that time 
it was said that the bill would not be considered a uniform legislation bill as it does not in itself give effect to a national 
agreement or introduce a uniform law scheme. However, the minister moved a motion to refer the bill to the 
Standing Committee on Uniform Legislation and Statutes Review pursuant to standing order 128, rather than 126, 
which would be the normal course for a uniform legislation bill. That motion was agreed to by the Legislative Council. 
I am now wearing my Chairman of the Standing Committee on Uniform Legislation and Statutes Review hat. We 
considered the bill in the same manner that we would consider a uniform legislation bill, as the committee’s remit is 
limited to the consideration of bills of that character. The primary focus, of course, is to ensure that Western Australian 
parliamentary sovereignty is preserved or, at the very least, to identify any provisions in proposed legislation that would 
have an impact upon Western Australia’s parliamentary sovereignty and the ability of this Parliament to have oversight 
over laws that are being introduced that might be the laws of other jurisdictions. We approached the task from that 
perspective, rather than go outside our normal remit and look at the policy of the laws that were being adopted. Therefore, 
we looked at it from the perspective of whether there was an impact on Western Australia’s parliamentary sovereignty. 
I am indebted to the work of the committee members who participated in that inquiry. A number of extensions of 
time were sought from this place in order to deliver a suitable report. I am also indebted to the committee’s legal 
adviser, Mrs Felicity Mackie, and to the clerk of the committee, Mr Mark Warner, for their assistance during the 
inquiry. During a private hearing, we heard evidence from representatives of the Department of Mines, Industry 
Regulation and Safety’s Consumer Protection division; Mr David Hillyard, the Commissioner for Consumer 
Protection; and several other witnesses who were senior policy officers or otherwise involved in the drafting of 
the bill. We are indebted to them for their assistance at that time. We also received an unsolicited submission by 
way of a letter from the Consumer Credit Legal Service (WA) Inc dated 24 August, setting out its support for the 
bill. But we were primarily looking at the impact on parliamentary sovereignty. We received material from the 
minister. We appreciate the timely provision of that material and other cooperation. 
I mentioned that it was put to the house that it was not a uniform legislation bill but, under standing order 128, it 
was referred to our committee. I simply make the observation that it would be of assistance in future cases that if 
the assertion was that the bill on its face might not be a uniform legislation bill that ought to be automatically 
referred to our committee, some further detail be provided as to why. In paragraphs 4.4 through to 4.10 of our 
report, we indicate the reasons that would be useful. The introduction of a uniform scheme, admittedly, in the 
sense of adopting the Australian Consumer Law, is not directly involved in this legislation but what is being 
proposed by the legislation is a mechanism for automatic adoption. That is the sort of thing that our committee 
was originally set up to examine on behalf of Parliament. Standing order 126(2) provides — 

For the purposes of these Standing Orders, a Uniform Legislation Bill is a Bill that — 
(a) ratifies or gives effect to a bilateral or multilateral intergovernmental agreement to which the 

Government of the State is a party; or 
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(b) by reason of its subject matter, introduces a uniform scheme or uniform laws throughout the 
Commonwealth. 

In the sense that it is introducing into this state changes to a uniform scheme or uniform laws by way of 
a mechanism requiring automatic adoption of those laws, whereas in the past that has not been the case and it has 
been done on a from-time-to-time, point-of-time basis, it is the sort of thing that ordinarily we would have thought 
would be of concern to the Parliament and warrant a referral to our committee. In any event, although it was not 
done pursuant to standing order 126, it was done pursuant to standing order 128 and we proceeded with the inquiry 
in the same manner as we would consider a bill automatically referred by way of standing order 126. 

No intergovernmental agreement underpins the Fair Trading Amendment Bill 2018. As I have indicated in the 
past, the Australian Consumer Law has been picked up on a from-time-to-time, point-of-time basis. That results 
from the adoption back in 2010 under the Fair Trading Act of the then Australian Consumer Law. At that 
time, the law was current on 1 January 2011. Other jurisdictions have picked up the Australian Consumer Law on 
a from-time-to-time basis. That is not the case in Western Australia. Part of our, perhaps some might consider, 
overcautious or parochial point of view is that we like to know what is becoming the law of Western Australia and 
we are jealous of our parliamentary sovereignty to ensure that that does not occur. Unless there is a specific referral 
of power that we have considered and decided upon as the elected representatives of the state of Western Australia, 
we are concerned that we have a say in what laws in other jurisdictions made by other jurisdictions become part 
of the laws of our state. That gives rise to certain inconveniences and sometimes anomalies and problems. That is 
readily admitted, but that is the way that we have approached these tasks in the past and I suspect will continue to 
do so in the future. 

By way of a not entirely unrelated tangential reference, we have recently delivered a report on the Child Support 
(Commonwealth Powers) Bill 2018, which proposes a mechanism for referring powers in a discrete area, rather 
than simply adopting laws from time to time. Conclusions will be formed after an analysis of that proposal. This 
is another example and I have already touched on the question of whether the mechanism that is proposed by the 
government is one that ought to be adopted. We will come to that in due course. In any event, the purpose of the 
Fair Trading Act arose out of a Council of Australian Governments agreement to implement legislative elements 
of a national consumer policy framework by way of the Australian Consumer Law enacted by the commonwealth 
but applied by various state and territory legislation to the particular jurisdictions. Western Australia has adopted 
that Australian Consumer Law, originally through the Fair Trading Act 2010 as at 1 January 2011, and subsequent 
amendments that have been made to the Australian Consumer Law have been adopted from time to time. 

I will not go into the report in any detail, but paragraphs 5.11 to 5.15, particularly paragraph 5.11, give a summary 
of the process that is in place for any changes to the Australian Consumer Law. The intergovernmental agreement 
sets out the process and it essentially can be done by submissions from any jurisdiction that participates in that 
Australian Consumer Law regime to make suggestions for amendments. After they have been considered through 
a set process and a consultation period has been completed, a notice to vote is submitted by the parties to the 
intergovernmental agreement and if a party does not vote or does not abstain, by the end of the 35-day voting 
period, that party will be taken to have voted in favour of the proposed amendments, and those amendments are 
then enacted by the commonwealth. The commonwealth does not introduce bills into the commonwealth 
Parliament to amend the ACL unless the proposed amendment is supported by the commonwealth and four other 
parties, including at least three states. There lies part of the issue that we were concerned about. Of course, as part 
of our ACL, we could have a law that is adopted that is not in Western Australia’s commercial or consumer 
interests but can be enacted by the commonwealth on the strength of its support as the drafting and legislating 
power, but also four other parties—three of them being other states. It may be theoretically that at some time in 
the future, Western Australia and a couple of the other jurisdictions do not agree with a change but it could still be 
made part of the Australian Consumer Law. There is an impact on Western Australia’s ability to scrutinise 
legislation that affects our consumer protection regime by another jurisdiction. 

The Australian Consumer Law introduced a single, national law for fair trading and consumer protection. It applies 
equally in all Australian jurisdictions, to all sectors of the economy and to all Australian consumers and businesses. 
The scheme was intended to be part of a reform of the regulatory regime to develop what was called a seamless 
national economy and was said to represent at the time the largest reform to Australia’s consumer laws in 
a generation. It was based on a variety of existing consumer provisions of the Trade Practices Act and there were 
additional features. I will not go into the detail of them but, as I mentioned, the Fair Trading Act 2010 adopted the 
scheme. In particular, it applied the Australian Consumer Law text, which consisted of a schedule to the 
commonwealth Competition and Consumer Act 2010, as in force on the commencement of section 19 of that act, 
which, as I mentioned, was on 1 January 2011. Regulations made under section 139G of that act, as enforced from 
time to time, were adopted as laws of Western Australia. They were referred to as the Australian Consumer Law WA. 
So we had the Australian Consumer Law, which is that which is enacted by the commonwealth and the 
Australian Consumer Law WA, which is that which is adopted by the operation of the Fair Trading Act. As 
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a consequence of that and the comprehensive regime that was adopted, various other bits of legislation were 
rendered redundant, replacing the Fair Trading Act 1987, the Consumer Affairs Act 1971 and the Door to Door 
Trading Act 1987 with this more comprehensive regime. The important thing to note is that we had adopted 
a point-in-time version of the ACL and any changes to regulations, on the other hand, as they occurred and were 
enforced from time to time. The difference, I suppose, between adopting the changes to the regulations and adopting 
the changes to the legislation is that regulations would be governed by a head of power, so there is a limitation on 
the scope that those regulations can operate within, whereas, of course, if the Australian Consumer Law is changed 
by the commonwealth, it would be the legislation providing those heads of power and would perhaps expand its 
operations. Those are things that we would need to know about, particularly in the case of those corporations or 
business bodies that are not governed by commonwealth legislation under a relevant commonwealth head of power 
under the Constitution. Although most businesses would be governed by the Australian Consumer Law, a small 
number of businesses or operations are not. Those are not covered under the corporations and other powers of the 
commonwealth Constitution, hence the need for having to bring into line, to the extent desirable, our fair trading 
regime, our consumer protection regime, with changes to the Australian Consumer Law more generally that are 
operating in every other jurisdiction. We heard evidence about the implications of that, and how—although my 
sense of it was that there were not any vast implications—there was a considerable scope for confusion about 
which particular law applied, although we would expect that most businesses would tend to operate under whatever 
was the Australian Consumer Law anyway, because the vast majority of them would be corporations that would 
be governed by that in any event. 
In 2010, the bill was considered by the then Standing Committee on Uniform Legislation and Statutes Review. 
That produced a very comprehensive report on the legislation as proposed at that time and it expressed its concerns 
about what it termed as “the serious disregard for the institution of state Parliament”. We make mention of that 
review of the then bill, which is now the substantive act, and its concerns. The legislation was passed, and there 
was subsequently a Fair Trading Amendment Bill 2013 that at that time brought the legislation as enacted in the 
Australian Consumer Law up to date. Its primary amendment was simply to adopt various changes to the 
Australian Consumer Law that were in force as at 1 January 2013. That bill was also considered by the 
Standing Committee on Uniform Legislation and Statutes Review pursuant to standing order 126, I should add. In 
any event, it then reported on the bill in its eightieth report and the bill was passed. There were no concerns about 
parliamentary sovereignty with that bill. As a result, the Australian Consumer Law text now consists of schedule 2 
of the Competition and Consumer Act 2010, as in force on 1 January 2013, and regulations made from time to 
time. The Australian Consumer Law, as I have touched on, applies in Western Australia to any corporation. 
Section 51(xx) of the Australian Constitution does not capture all corporate or business entities, as I mentioned. Due 
to those limitations on commonwealth legislative power, the power to legislate in respect of other corporate and 
business entities falls within the jurisdiction of state and territory Parliaments, and our ACL—Australian Consumer 
Law WA—extends the application of the Australian Consumer Law to businesses that operate under a business 
structure that does not fall within the lawmaking power of the commonwealth. Accordingly, our ACLWA applies 
to persons who carry on business within this jurisdiction, bodies corporate, incorporated or registered under the 
law of this jurisdiction, persons ordinarily resident in this jurisdiction, and persons otherwise connected with this 
jurisdiction, but not those that might otherwise by virtue of commonwealth powers and section 51(xx) of the 
Constitution be covered by the Australian Consumer Law. 
The Consumer Affairs Australia New Zealand committee completed a review of the Australian Consumer Law in 
2017 and published a review report. We were informed that those recommendations are currently being considered 
and implemented, and it is intended over the next few years that recommendations be made to the commonwealth 
government and amendments made to commonwealth legislation, which will then extend or otherwise reform the 
Australian Consumer Law. Those will need to then be considered by the Western Australian Parliament and 
adopted, if we see fit. That will be done, as currently under the mechanisms that we use, by the introduction of 
a bill in the same manner as this, to ask that the laws be brought up to date. However, what is proposed here is 
a further mechanism that I will come to. This bill proposes to extend the laws from those that were in force on 
1 January 2013 and adopted by the amendment act of that year through to the current date and into the future. We 
were told that it is important that we do that. Although many of the amendments that have been made over the last 
couple of years make no material changes to consumer protection in Western Australia, there have been some 
significant amendments. They also include reforms such as the extension of unfair contract terms protections to 
small businesses, which are currently enjoyed only by consumers, and a new regime for country-of-origin labelling 
requirements for food. I will not go into the detail of those; they seem not unreasonable to the opposition. The 
minister will no doubt give some further expansion of the implications of those, should members wish it to occur, 
because they are of some significance. But if I can just cut that part of the argument short, as far as we are 
concerned, we are satisfied that those are worthy of adoption in Western Australia, bearing in mind also that they 
are applicable to any businesses that would ordinarily fall under the Australian Consumer Law generally. They are 
applied, and have been applied since the passage of the legislation at the commonwealth level, to every other 
jurisdiction in Australia that would be governed by their particular consumer laws and the Australian Consumer Law 
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more generally. It is only those specific sorts of businesses that I have outlined—a very small number, admittedly—
that would not have that particular protection. 
There are significant and compelling arguments for us being part of that same regime to eliminate confusion and 
provide consumers with the protections involved, but also to provide some certainty for the business entities that do 
not strictly fall under the Australian Consumer Law unless it is adopted by Western Australia. The practical impact 
of our adopting the laws is that we will now align with the other jurisdictions, and any redress that is available to 
those who feel that the Australian Consumer Law has been infringed or has not been complied with would be 
available to them as well. There are, as I say, compelling arguments for bringing our laws up to date. Having been 
involved in my previous manifestation as the Minister for Commerce with some of the work that ultimately led to 
some of these changes, they seem like worthy reforms and initiatives, so we give our support to those.  
Of particular moment to our committee were the proposed recommendations for the future and how changes to the 
Australian Consumer Law would be dealt with. Perhaps the most material provision is clause 6 of the Fair Trading 
Amendment Bill 2018, which proposes the insertion of new sections 19A to 19C after the existing section 19. That 
should be read in conjunction with clause 4, which inserts a number of definitions of terms such as “amend” and 
“amending law” that are used in proposed sections 19A to 19C. I draw members’ attention to clause 5, which seeks 
to amend section 19(1)(a) of the current act, which provides — 

For the purposes of this section, the Australian Consumer Law text consists of — 
(a) Schedule 2 to the Competition and Consumer Act 2010 (Commonwealth), as in force on 

1 January 2013 (but as modified by section 36); … 
It is proposed to remove the specificity of the shut-off date, the limiting date, for the laws that are being adopted 
and remove reference to “on 1 January 2013” and replace it with the term “from time to time”, so that it will read — 

Schedule 2 to the Competition and Consumer Act 2010 (Commonwealth), as in force from time to time … 
That is an automatic assumption of the laws made in another jurisdiction, in particular any changes made to the 
consumer law being automatically and in perpetuity adopted as part of the law of Western Australia.  
That is the starting point for the concern about the impact on Western Australia’s parliamentary sovereignty. If that 
amendment were to be accepted as proposed in clause 5 of the bill, any changes to the Australian Consumer Law 
would then automatically become part of the law of Western Australia. As both the representative of the opposition 
and the chair of the committee, I stress that I entirely understand the rationale and desirability of there being 
a uniform set of laws, but also the concern that any changes to laws made in another jurisdiction over which we 
do not ultimately have control ought to be considered by this Parliament before they are adopted as a law of the 
state affecting our citizens. Although at a governmental level we can say that there is a say, that there is some 
knowledge and participation, I venture to suggest that no member of this house, notwithstanding that the bill 
has been before us since June last year, has descended into the detail of every one of the changes to the 
Australian Consumer Law, or been in a position to properly analyse the merits of those particular changes. There 
may be a member who has the resources to do that and has devoted themselves to doing that, and in an ideal world 
we would, but given that these changes occur at a commonwealth level and after discussions at a governmental 
level to which we are not privy, we have not been given comprehensive advice as they have been passed. They are 
dealt with by the Australian Parliament in Canberra, as necessary, following high-level government discussions 
and departmental discussions and negotiation and the crafting of commonwealth legislation, but we have no say 
in them. Even when they have been passed, it is not as though we are contacted and briefed by the commonwealth 
on the changes to the Australian Consumer Law, yet what is being proposed is that any of those changes become 
the law of Western Australia, and that puts an enormous amount of faith in our government of the day to be doing 
the right things in the interests of not only consumers, but also the businesses that are being subject to these laws, 
and an awful lot of faith in the government of the day making timely disclosure to the Parliament.  
Again—this is not a criticism of the government in this respect—it is an enormous task. There is an awful lot of 
national legislation that may potentially affect Western Australians. What we are being invited to do here through 
this bill is to accept that any of those changes are in the interests of Western Australians and ought to be allowed 
through to the keeper. Although to date in the tranche of amendments that was adopted in 2013, we have adopted 
the changes, there was that opportunity through the uniform legislation committee and, if thought fit, the 
Standing Committee on Legislation in this place and the equivalent in the other place to consider any of those changes 
and to decide whether what was proposed was in our citizens’ interests. For my part, awkward, inconvenient and 
sometimes time-consuming though it is, if we are to value our being a sovereign state and value our responsibilities 
about whether or not things are in the interests of our citizens, we should preserve that as much as possible. 
Having said that, notwithstanding that there is a timely adoption of laws from other jurisdictions that seem to be 
in the public interest here, there may be mechanisms that can be adopted to enable that to happen much more 
expeditiously, effectively and efficiently. This bill proposes to set up such a mechanism through clause 6. Before 
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I get to that, I should point out that on our analysis, the finding at page 15 of the Standing Committee on Uniform 
Legislation and Statutes Review report was that clause 5 of the Fair Trading Amendment Bill 2018, in proposing 
to apply any amending law of the commonwealth as a law of Western Australia “from time to time”, derogates 
from Western Australia’s parliamentary sovereignty. Our recommendation was — 

Clause 5 of the Fair Trading Amendment Bill 2018 not be passed unless the Fair Trading Amendment 
Bill 2018 contains, or is amended to provide, a satisfactory mechanism by which future amending laws 
can be scrutinised and open to disallowance by the Western Australian Parliament. 

Then we get to clause 6. This is the mechanism that the government has proposed as, I suppose, a satisfactory 
mechanism, if we pick up on the committee’s position. I will come to our conclusion about why we do not think 
it is satisfactory and look at what it does. Clause 6 will insert three new sections into the act—namely, 
sections 19A, 19B and 19C. The committee’s report states — 

Section 19A introduces a requirement for all future Commonwealth legislation amending the ACL … to 
be tabled in both Houses of the Western Australian Parliament within 18 sitting days of the House after 
the day on which the Commonwealth law receives the Royal Assent. 

It continues — 

Section 19A(2) provides for either House of Parliament to pass a resolution disallowing the amending law. 

The report states that for that resolution to be effective — 

Section 19A(3) provides that … ‘notice of the resolution must be given in the House within 14 sitting 
days of the House after the day on which the copy of the amending law is laid before the House.’ … 

It continues — 

Section 19B provides that, if a House of Parliament passes a resolution disallowing an amending law, the 
Clerk of the Parliaments must publish ‘notice of the resolution in the Gazette as soon as practicable after 
the day on which the resolution is passed.’ 

I have a couple of points to make on that. One of them is that the terminology is confusing. It appears to use the 
phrase “notice of the resolution” in two senses. In the one sense, it appears to use it as notice of a proposed 
resolution. In the second sense, it uses it as notice of a resolution that is being made, passed and accepted. Members 
will see in the report that we have contrasted the use of that terminology with the terminology used in section 42(5) 
of the Interpretation Act 1984 in respect of resolutions concerning subordinate legislation. But the terminology is 
confusing. We subsequently received some advice from the department when we were questioning this that 
suggested that the terminology could be improved and some thinking on what might be acceptable alternatives to 
that to eliminate the use of the same phrase but in two, shall we say, distinct senses. I have not yet had the 
opportunity to consider the government’s proposed amendments in that regard to see whether that confusion has 
been eliminated, but that is one of the issues that we had with the proposed mechanism. 

The committee made the following comments — 

If an amending law has not been tabled in accordance with section 19A then, from the day following the last 
day for tabling, the amendment ceases to have effect in Western Australia: … 

If an amending law is disallowed by the Parliament then, from the day following the resolution to disallow, 
the amendment ceases to have effect in Western Australia: … 

Anything done in reliance on the amended law prior to disallowance ceases to have effect on disallowance, 
but without affecting the validity or invalidity of that action: … 

One of the points that our committee makes is that there is currently no procedure within this Parliament to deal 
with these particular resolutions. I am not saying that that should not occur. If the amendments and the regime 
proposed by the government are thought to have merit, it is as much up to the Parliament as it is up to the 
government to ensure that appropriate standing orders are passed to be able to accommodate this mechanism. But 
I contrast what is proposed by intended new sections 19A to 19C with what currently occurs under standing 
order 67 in conjunction with section 42 of the Interpretation Act 1984 in respect of subordinate legislation. 
Standing order 67 provides a specific mechanism for the disallowance of certain subsidiary legislation. It applies 
to a regulation, which by definition includes any statutory instrument made subject to disallowance by a written 
law. Standing order 67 is intended to apply to those forms of subsidiary legislation that are regulations for the 
purposes of section 42 of the Interpretation Act, which includes rules, local laws and by-laws. The definition 
permits acts to specify other types of instruments of subsidiary legislation to be regulations for the purposes of 
section 42 of the Interpretation Act, but it also forces a vote on a notice for disallowance by specifying that the 
notice becomes an order of the day after two sitting days and is given precedence over other orders of the day.  
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We are familiar with that mechanism and how it works. The Parliament’s Joint Standing Committee on Delegated 
Legislation deals with that sort of information and regulations and the like that are passed. The committee considers 
them and makes recommendations, and pro forma motions are brought before this house regularly by 
Hon Robin Chapple to ensure that that process of disallowance is put in train. After due consideration of the merits 
of that subordinate legislation, or at least consideration of whether it is ultra vires or otherwise compliant with 
processes, the motion to disallow is either withdrawn and reasons are given to us about why it ought not to be 
disallowed, or it is pursued. We will have an occasion later today, I think, to deal with regulations that are sought 
to be disallowed, not necessarily on the basis of their being ultra vires, but for public interest considerations on 
their merits, and so be it. 

However, what is proposed in this bill will not fit within that. The amended law will not be a regulation for the 
purposes of section 42 of the Interpretation Act. It is not a rule, a local law or a by-law; it is primary law of another 
jurisdiction that becomes a law of Western Australia when it receives the commonwealth’s royal assent. 
Furthermore, it is unlikely to be a statutory instrument for the purposes of standing order 67. Statutory instruments 
are generally regarded as a government or executive order of subsidiary legislation and, consequently, standing 
order 67 would not apply to a notice of motion to disallow an amending law; nor would any precedence be given 
to it as an order of the day. Therefore, if one were to move a resolution in accordance with proposed section 19A(3), 
it would remain on the notice paper until such time as the government, with its control of the business of the house, 
sees fit to bring it up for debate, and that may be years into the future. By that time, the amending law that has 
automatically been incorporated as part of the law of Western Australia, subject to a resolution of, say, this house 
to disallow it, would remain an operative law of this state. Of course, it is one thing with a regulation because of 
the certain number of days in which it has to be dealt with and things have to be wound back and things are done 
in accordance with that regulation, which is subsequently disallowed in a relatively short period of time. Here, 
potentially, a significant change to consumer laws for the benefit or even to the detriment of the consumers and 
citizens of WA, or the benefit or detriment of businesses operating in Western Australia, could be in place for 
many years before this house gets around to debating it as an order of the day.  

That is one of our concerns with the mechanism proposed by the government in clause 6. It would not have 
precedence as an order of the day and would remain on the notice paper as a motion on notice until it found its 
way to the top of the motions on notice queue, until the government chose to bring it on for debate or the house 
agreed to give it priority under standing order 17(5) by advancing it to be motion 1—that in itself would be time 
consuming and potentially a very clunky and inefficient process that would require the consent and support of at 
least half the house; indeed, that process is very rarely exercised in this place—or until the house was prorogued, 
whereupon the item of business would be terminated. Those are the ways that it could be disposed of. That does 
not appear to us to be consistent with the ability to exercise appropriate parliamentary oversight of changes to the 
law made in another jurisdiction that apply to Western Australia. Under clause 6, the amending law will form part 
of the law of WA at the time it receives commonwealth royal assent. There is no other standing order and, again, 
I stress that that is a matter for us, I suppose, if we want to set up a regime for that, but it would have to be 
developed to become part of the standing orders. One would hope that it would be done in conjunction with the 
passage of a bill that implements a mechanism of the type proposed rather than something that is playing catch-up 
in the future. 

I have mentioned the mechanism by which changes to the Australian Consumer Law take place and the ability of 
the state to participate in the creation of changes to the Australian Consumer Law. We have been told that although 
there is a strict voting procedure and the like, generally nothing changes unless there is consensus—and so be it. 
Nevertheless, it is not something that Western Australian parliamentarians would have much of a say in unless it 
is at a ministerial level. 

I have already touched on the notification of changes to the Australian Consumer Law. There is no formalised 
communication with this house or the other place and, of course, I should mention that although we did not go into 
an analysis of any disallowance processes that might be available in the Legislative Assembly, I expect that its 
situation is very similar to the one we face here in that there is very little in the current standing orders of that 
house to expeditiously deal with disallowances of the character proposed in clause 6 of the bill. Western Australia 
receives notification of the commencement of commonwealth acts that amend the Australian Consumer Law. 
Certainly, the department and, hence, the relevant minister would be aware of that but, of course, it still depends 
on the tabling of the laws in this place; otherwise, they do not become part of our law. At the same time, we are 
not notified of the details of those laws as a matter of course. It is entirely a matter of the minister drawing our 
attention to them. 

There is the more general implication of the model proposed by the commonwealth. Currently, a state bill to amend 
the Australian Consumer Law has to be introduced every time it is intended to amend our law to align it with 
changes to the commonwealth’s Australian Consumer Law. What this bill proposes reverses that position. Rather 
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than having oversight of the laws we adopt as part of the law of our state, we are put in a position of disallowing 
laws, if thought fit, through a mechanism that may take a significant amount of time to, if at all, be effective. 

One of the other matters of concern about this is that there appears to be an intention to use the mechanism proposed 
in clause 6 for other national scheme legislation. That was revealed in the course of evidence given to the 
committee by one of the witnesses, who advised that her understanding was that, from parliamentary counsel’s 
perspective, it would become a template to deal with any sort of national scheme or legislation, which emphasised 
to us as a committee the importance of ensuring that any recommendation or finding we made about this 
mechanism be carefully considered to ensure that we did not open the door to this template being used 
indiscriminately. If we have taken a rather more conservative view of the mechanism than others might think fit, 
I think it will be understood that we, too, attempted to discharge our function and responsibility as this house’s 
guardian of parliamentary sovereignty within the meaning, scope and intent of our standing orders. 

We did consider alternatives and found that, ultimately, the disallowance mechanism—I stress that earlier we made 
mention of a “satisfactory mechanism” being our touchstone for this—proposed in clause 6 of the Fair Trading 
Amendment Bill 2018 makes an attempt at, but falls short of, preserving Western Australia’s parliamentary 
sovereignty. We identified several options. I say again that I have not had the opportunity to consider the merits 
of the government’s proposed amendments.  

One option is to suitably amend clause 6 to deem an amending law to be subsidiary legislation for the purposes 
of the Interpretation Act 1984, so that section 42 of that act and, hence, standing order 67 would operate and 
trigger the referral of the amending laws to the Joint Standing Committee on Delegated Legislation for scrutiny 
and report and a possible recommendation for disallowance. However, there is a problem with that because the 
act excludes the operation of our Interpretation Act, subject to certain statutory instruments being included. 
Without going through an analysis of it and dealing with it in any detail, we suggested that as a possible line of 
exploration. Members interested in that can see option one after finding 3 on page 21 of our report; it is 
paragraphs 6.73 through to 6.77. 

Option two, which is set out in paragraphs 6.78 through to 6.84, is to amend clause 6 to deem an amending law to 
be an instrument to which section 21 of the Fair Trading Act applies. Section 21 requires a copy of the instrument 
to be published in the Government Gazette not later than 28 days after the instrument is made. If it is not published, 
it ceases to have effect in Western Australia at the expiry of the twenty-eighth day after the instrument is made. 
Again, we identified some difficulties with that. We were not able to explore them completely, but we raised them 
as possibilities for how this mechanism could be made effective. 

Option three, which is set out in paragraphs 6.85 through to 6.92, was preferable inasmuch as the earlier ones 
would allow the amendments to the Australian Consumer Law to be effective unless disallowed. This option would 
be to have an amending law take effect only when certain conditions precedent had been satisfied. We postulated 
that they could include the amending law being published in the Government Gazette within a specified time; the 
amending law being tabled in both houses of Parliament within a certain number of sitting days of the house after 
the day on which the amending law receives the royal assent; that a certain number of sitting days of a house be 
provided to give notice of motion to disallow the amending law; that a vote on the disallowance motion be taken 
within a specified time; or a requirement that the amending law not take effect unless there is either no notice of 
motion given within the specified time or a house resolves to negative the disallowance motion. We also mentioned 
a number of considerations that the bill ought to take into account were it to adopt that course. That was picked up 
from a process that has been used on at least one other occasion. 

We suggested that section 43 of the Land Administration Act 1997 might be used as a guide, and we reproduced 
that section in appendix 2 of our report. It is one that Parliament has considered in the past and seems to have been 
accepted. I am unsure whether it has been used, but it is potentially a mechanism that might provide a balance 
between the immediate adoption of changes to the Australian Consumer Law and the retention of a significant and 
meaningful level of parliamentary sovereignty and the ability to stop those changes coming into effect. Again, we 
leave that open for the government to consider. I do not know whether the proposals that have been advanced by 
the government in the supplementary notice paper reflect that—I have not had the opportunity to consider those—
but the minister can perhaps provide us with some further information. Again, there may be some consequences 
to our standing orders to adopt that particular mechanism. Given that our committee is functus officio, we did not 
have that mechanism put to us so that we could consider it properly. 

It was not our function to try to make the legislation work; we simply put out there things that the government 
could consider were it desiring an effective mechanism to achieve its ends—a suitable compromise between the 
need to preserve parliamentary sovereignty and oversight and for the expeditious adoption of laws of another 
jurisdiction as part of our statute book. We made certain findings in respect of that. In finding 4, we restated what 
we considered our function to be. In finding 5, we said that if clause 6 of the bill were to become a template for 
future national legislative schemes, our sovereignty and lawmaking powers would be adversely affected, as would 
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our ability to scrutinise laws becoming part of the laws of WA. We made a recommendation that whether a clause 6 
mechanism or an alternative model is enacted, an amendment to our standing orders should be considered to enable 
a timely and effective scrutiny of and reporting on amending laws by a parliamentary committee prior to them 
commencing operation in WA. 

The remainder of the report details the several pieces of legislation that have amended the Australian Consumer 
Law since 1 January 2013. They are the Competition and Consumer Amendment Act 2013, Consumer Credit 
Legislation Amendment (Enhancements) Act 2012, Omnibus Repeal Day (Autumn 2014) Act 2014—
I sometimes marvel at the commonwealth’s naming of legislation; the Omnibus Repeal Day (Autumn 2014) 
Act 2014 does not sound, on the face of it, to be a desirable thing, but apparently it goes beyond all that—
Treasury Legislation Amendment (Small Business and Unfair Contract Terms) Act 2015, Competition and 
Consumer Amendment (Country of Origin) Act 2017, Competition and Consumer Amendment 
(Competition Policy Review) Act 2017, Treasury Laws Amendment (2018 Measures No. 3) Act 2018, and 
Treasury Laws Amendment (Australian Consumer Law Review) Act 2018. As mentioned, clause 5 of the bill 
proposes that if the bill is passed, any changes to the Australian Consumer Law will be adopted from time to 
time. These are only the acts that our committee had knowledge of at the time we settled our report. We looked 
at those items of legislation without commenting on the policy of them. Although we set out in short form what 
they involve, it was not our function to look at the detail of that legislation with a view to deciding whether it 
was for the benefit of Western Australians or what they actually ended up doing; we were concerned about the 
impact of each of those eight pieces of legislation on parliamentary sovereignty. We found that none raised 
issues of parliamentary sovereignty or lawmaking powers, but, of course, those eight pieces of legislation were 
only those introduced up until the time we were able to settle our report. The last of those acts came into 
operation on 25 October last year. If there was another amendment to the Australian Consumer Law by the 
commonwealth between the time we settled our report and today, or indeed the day on which this bill, if it is 
passed in its current form, receives the royal assent, no member or committee of this house and no member, 
other than a minister, or a committee of the other place would have the opportunity to know what those laws 
are. They would become the laws of Western Australia unless the minister went through the process that is 
proposed and tabled copies of it, and then someone chose to try to disallow it. 
What I have proposed as part of my amendments, which reflect the committee’s concern but are not put forward 
as committee amendments, will essentially do the following. The amendments will oppose clause 4 of the bill. 
Clause 4 inserts a number of definitions of terms used in clause 6, so would be redundant. They will oppose clause 6, 
which sets up this mechanism. They will amend clause 5 so as to have the bill adopt changes to the 
Australian Consumer Law up to 27 June last year. As I indicated before the luncheon adjournment, that date is 
open for some sensible debate and discussion. Members who have had the opportunity to look at the changes to 
Consumer Law that came into effect by royal assent being granted and commenced on 25 October 2018, or who 
have no concerns with them, might sensibly argue that we use that as the cut-off date. The reason I chose 27 June 
was to be conservative. It was the date that the minister was aware of any changes to the Australian Consumer Law 
and could have and did inform us about them, because on 27 June 2018 the Minister for Regional Development 
read the bill into this house. That was the last formal notice that we have had, so that seemed like a pretty good 
cut-off point. However, the minister and the government might very well argue that it ought to be 25 October 2018, 
and I would be prepared to accept that or, perhaps, a later date. But, as a working proposition, I would suggest that 
the amendment that I have proposed that limits the adoption of those laws up until 27 June, if members are satisfied 
that they are to the benefit of Western Australians, is a worthwhile cut-off date. 
I understand from comments made earlier that there is a necessity to deal with a disallowance motion. I have come 
pretty well to the end of my comments, but I seek leave to adjourn my comments to a later stage of this day’s sitting. 
[Leave granted for the member’s speech to be continued at a later stage of the sitting.] 
Debate adjourned, on motion by Hon Pierre Yang. 
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